EPA Region 5 Records Ctr.

ANTGHAL

"Winters, Karen" 366659
<KWinters@ssd.com> To Brian Monroe <monroeb@michigan.gcv>,
06/14/2006 04:10 PM JMorgan@atg.state.il.us, Betsey.Streuli@deq.state.ok.us,

ebessey@kdhe.state ks.us, Jonathan Pierce
cc wvawest@ameritech.net, Maria
Cintron-Silva/DC/USEPA/US@EPA, Catherine

b Garypie/R5/USEPA/US@EPA, LPutman@milbank.com,
cc .

Subject RE: CTA

”c the extent you have not done so already, please forward to me the
arpropriate contect from your Agency for purposes of Section 6.7
Sufficient Notice of the Custodial Trust Agreement. Thanks much.
Trying to fill Ir. all the blanks.

—————— Origyiral Message-----

from: Winters, Keren

Serrt: Wednesday, June 14, 2006 4:17 PM

To: 'Zrian Monroe'; JMorgan@atg.state.il.us;
Betsev.Sz-reulif@deg.state.ok.us; ebessey@kdhe.state.ks.us; Jonathan
Piercs; RBrcoks, Ffatrick J.; Victoria Powers; Alan.Tenenbaum@usdcj.gov;
Zlise.Feldman@uscoj.gov

Cc: wvawsast@ameritech.net; Cintron-Silva.Maria@epamail.epa.gov;
Garypie.’atharine@epamail.epa.gov; LPutman@milbank.com;
TKrzller3milbank.com; Lerner, Stephen D.; M. Colette Gibbons; Stephen
Samaels

Sfubjeczt: RE: CTA

Thanks Brian. We'll get right back to you on these.

—————— Sriginal Message-—----

T“reom: Broan Monrce [mailto:monroeb@michigan.gov]

Sent: Wednesday, June 14, 2006 4:06 PM

To: JJdorganlatg.state.il.us; Betsey.Streuli@deqg.state.ok.us;
ebesszy@xdhe.state.ks.us; Jonathan Pierce; Brooks, Patrick J.; Victoria
Towers; Alan.Tenenbaum@usdoij.gov; Elise.Feldman@usdoj.gov

lct wrawest@ameritech.net; Cintron-Silva.Maria@epamail.epa.gov;
Garyple.Catherireflepamail.epa.gov; LPutman@milbank.com;
TKrellermilbank.com; Winters, Karen; Lerner, Stephen D.; M. Colette
Zibbons; Stepher Samuels

Subjeczt: RE: CTA

Fatrizk - I am attaching a redlined version of Michigan's comments after
reviewing them with Jonathan Pierce, Michigan's counsel. A few are
carammitica’, but we believe that some substantive changes still need to
be maide as follows and as detailed in the redline:

¢) Th=2 definition of "Environmental Actions" is OK as written in your

/13706 draf-. However, we object to the change which the custodial
srtst2e's counsel wants to make to restrict the term to the available
Tundisg. I've provided more detail in the redline regarding our
cbjec:ion to this suggested change; b) Section 2.1(e) - If insurance to

rerform remedial work is gotten we want to be able to approve (not just
tbe coisulzed regarding) the terms and tie any such insurance to
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completion of specified Environmental Actions; c) Section 2.6(a) - We
added language that reguires the agreement with any new buyer to be with
the Lead Agency; (d) Section 5.3(a) - We specified that informal dispute
resolution shall be 30 days, unless otherwise zgreed. As written the
period could be shcrter and a party to the dispute could just go ahead
to court anytime before the 30 days were up without warning to the other
party; e) Section 5.3(a) - We added that the Lead Agency could go to
state court if the Custoaial Trustee failed to pezform required
Environmental Acticns cr comply with Environmental Laws; and f) Section
5.3(a), last phrase - We changed the phrase "in accordance with the
existing state appellate review procedures, 1f available” to "in
accordance with existing state law in the court of appropriate
jurisdiction.” Please cal. me 1f you have any guestions. Jonathan is
tied up on another case today. I'l1 be in til 4:30 PM EDT today and all
day tomorrow. Thanks, Brian

Brian Monroe, Chief

Redevelopment and Enforcement Support Unit Compliance & Enforcement
Section Remediation & Redevelopment Division Department of Environmental
Quality

517-373-~7508

>>> "Brooks, Patrick J." <PBrooksssd.com> Jun 13, 2006 6:51 PM >>>

I apologize. I overlocked the phrase "or other Funding" provided by the
Committee in respect of the language it proposed o Section 5.2.

See attached.

From: Victoria Powers mal_to:vpowers@szd.com]

Sent: Tue 6/13/2006 6:C3 FU

To: Brooks, Patrick J.; Alan.Tenenbaum@usdoj.gov;
Elise.Feldman@Qusdoj.gov; Betsey.Streulilfdeg.state.ok.us;
ebesseylkdhe.state.ks.us; PilerceJC@michigan.gov;
JMorgan@atg.state.il.us; garypie.catherine@epamail.epa.gov;
monroeb@michigan.gov

Cc: Lerner, Stephen D.; TKreller@milbank.com; Winters, Karen;
LPutman@milbank.com; Stephen Samuels; M. Colette G_bbons;
wvawest@ameritech.net; Zarypie.Catherinedlepamaill.epa.gov;

Cintron-Silva.MariaRepamail.epa.gov
Subject: RE: CTA

Here is proposed language:

2.1 (e) After consultaticn with the applicable Lzad Agency or Lead
Agencies, the Custcdial Trustee may, but shall not be obligated to,
obtain insurance or other similar financial instrument-the cost of which
shall be paid out of the relevant Custodial Trust Accounts or Custodial
Trust Accounts-to cover c¢r supplement all or part oI the Environmental
Costs at one or more Properties. 1In addition, the Custodial Trustee
may, but shall not be chligated to, obtain insurance-the cost of which
shall be paid out of the Administration Custodial Trust Account-for the
benefit of the Custodial Trust Parties (as defined herein) and the
Custodial Trust in connect:.on with and in any way related to their
roles, duties and obligations under this Agreement, the Settlement
Agreements, the Plan, the Ccnfirmation Order, and related documents,
including, withcut limitat.cn, any leases, in sucs amounts and on such
terms as the Custodial Trustee may, in his discretion, determine for (i)
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versonal infury, property damage and wrongful death and; (ii)
investication, remediation, response, closure and post-closure
asscciated with any property that may be affected by environmental
corciticns &t or emanating from the Properties.

Jurisdictior. Language for 5.3

If tte parties to the dispute are unable to resolve the dispute within
the inZormal dispute resolution period, any party to the dispute may
file a moticn with the Court, and, solely if the Court determines that
it dces not have or chooses not to exercise jurisdiction to determine
the cispute, with a Federal court of competent jurisdiction, for
resolution cf that dispute, and the resulting final order shall bind all
Parties, Berefic_.aries and other Persons; provided, however, that if all
he rarties to the dispute agree, an alternative tribunal or mechanism
may ke used to resolve their dispute; provided further, that any dispute
be-ween the Custodial Trustee and an Environmental Agency regarding the
modifization, disapproval, or other action of the Environmental Agency
szgardinc any submittal or request for approval by the Custodial Trustee
s5nall ve resolved in accordance with the existing state appellate review
procedares, if available.

—————— Oricinal Message-----

From: Zrcocks, Patrick J. [mailto:PBrooks@ssd.com]

Sent: Tuesday, June 13, 2006 2:42 PM

To: Plan.Tenenbaum@usdoj.gov; Elise.Felcdman@usdo].gov;
Betsey.Streuli@deq.state.ok.us; ebessey@kdhe.state.ks.us;
PierceJC@michigan.gov; JMorgan@atg.state.il.us;
garypie.catherine@epamail.epa.gov; monroeb@michigan.gov

Cc: Lerner, Stephen D.; TKreller@milbank.com; Winters, Karen;
LPutmar@rilbank.com; Stephen Samuels; Victoria Powers; M. Colette
Gibbcns; wvawestldameritech.net; Garyplie.Catherine@epamail.epa.gov;
Cintror—-Silva.Maria@epamail.epa.gov

Subi=2ct: RE: CTA

We are having a <¢all on the CTA at 2:45 with the CT's counsel. Anyone
s free to join. Use the dial in below:

£66 740 1260

479 3370

From: Alan.Tenenpaum@usdoj.gov [mailto:Alan.Tenenbaum@usdoj.gov]
Ser.t: Tus €/.3/2C06 11:21 AM

To: Zlise.Feldmar.Qusdoj.gov; Betsey.Streuli@deqg.state.ok.us;
ebessey@kdhe.state.ks.us; PiercedC@michigan.gov;
JVorgar@atg.state.il.us; garypie.catherine@epamail.epa.gov;
nonroeh@nichigan.gov; Brooks, Patrick J.

Cc: Lernar, Stepren D.; TKreller@milbank.com; Winters, Karen;
LFutmzar@milbank.com; ssamuels@szd.com; vpowers@szd.com;
CGIBBONS3szd.com; wvawest@ameritech.net;
Garypie.latherine@epamail.epa.gov;
Jintror-3ilva.MariaC@epamail.epa.gov; TKernfag.state.oh.us
Subjext: RE: CTA
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Patrick:

I am still gathering comnents but attached are my fhree comments so far.
These comments are not meant to suggest that any of michigan's comments
are not meritorious (some of them are good although others can be
handled in their Settlement Agreement -- have vou sent out a draft
yet?); we are letting them deal with you on their c¢omments. We are also
going let Ohio deal with wvou on the Prevailing Party issue under Ohio
law. We will provide any further comments today. Thanks. Alan.

————— Original Messags-----

From: PBrooks@ssd.com [mailto:P3rooks@ssd.com]

Sent: Monday, June 12, 2005 2:41 PM

To: Feldman, Elise (ENXD); Tenenbaum, Alan (ENRD);
Betsey.Streuli@deqg.state.o<.us; ebesseylkdhe.state.xs.us;
PiercedC@michigan.gov; JMorganlatg.state.il.us;
garypie.catherine@epamail.epa.gov; monroeb@michigan.gov

Cc: SLerner@ssd.com; TKreller@milbank.com; KWintersdssd.com;
LPutman@milbank.com; ssaruels@szd.com; vpowers@szd.com; CGIBBONS@Eszd.com
Subject: CTA

Importance: High

<<Redline.doc>> Counsel:

Attached is a revised version of the CTA in redline format, which I
believe resolves the issues discussed on Fridav. You will see that we

modified Section 2.6 to requilire the Custodial Trustee to obtain the
"buyer's agreement to complete the Environmental Actions consistent with
this Agreement [the CTA] and any applicable Settlement Agreements."”

This limitation on the Cuszodial Trustee's flexibility to conduct a sale
was difficult to obtain and a significant concessicn of the Committee
and I hope the parties recognize it as such. With zhe resolution of this
provision I think we can guickly move to finalizing the document.
Further, based on conversazions with the Custcdial Trustee and certain

comments of various of the States, 1n an effort to avoid conflicts
between documents, we have:

i. moved the Environmental Information provisicn from the SAs into the
CTA;

ii. deleted the Owner/Operator provision from the 3A and have amended
Section 5.2 to pick up those concepts not already =onzained in the CTA
to avoid conflicts and confusion;

iii. moved the Dispute Resolution and Turnover of Funding provisions
from the SAs to the CTA to have a single clear procedural approach to

disputes related to <he CTA and SAs; and

iv. consolidated SAs' Cooperation provision into CTA's Cooperation
provision.
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Aith this, I hope we can obtain final approval from all parties
corcerned or. the CTA ASAP and move forward with conclusion of the
sertlenent agreenments. I will be circulating revised settlement
agreemerts to the parties consistent with these changes and other
specific issues we have discussed to the relevant parties in short order
anc Fope to wrap these up on our scheduled calls.

As we have ciscussed with everyone, once the documents are finalized we
ancerstard that vou will be expediting final consideration and approval
of tre coccuments and we appreciate all efforts in this regard.

Fatrick . Brooks

squire, fanders & Dempsey L.L.P.
41900 Xay Tower

127 Fuovlic Square

Clevelznz, Ohio <4114

(216) £72-8370

1216) £7°-8776 {Fax)
pkrockz@ssd. com

Wk, sscl. com

7his e-mail is confidential and is intended only for the named
recipient({s) and may contain information that is privileged, attorney
work product or exempt from disclosure under applicable law. If you
have received this message in error, or are not the named recipient(s),

vlezse immediately notify the sender and delete this e-mail message from
vour ccmouter. Thank you.

ZorfizZenztiality Notice

This =-ma-.l messzage 1s intended by Schottenstein, Zox & Dunn Co., L.P.A.
for use 2nly by the individual or entity to which it is addressed. This
messaje may contein information that is privileged or confidential. It
is not interndec for transmission to, or receipt by, anyone other than
the nared addressee (or a person authorized to receive and deliver it to
the nared addressee). If you have received this transmission in error,
pleas2 d2letz2 it from your system without copying or forwarding it, and
riotify the sander of the error by reply e-mail or by calling (614)
£62-2700 {collect). Thank you.

Any statements made herein regarding tax matters, including attachments,
may nct bz ra=lied upon by anyone to avoid tax penalties and are not to
be as=2d or referred to in any publication or marketing materials.
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